AMENDMVENTS TO RULE 27

RULE 27 is anended as foll ows:

RULE 27. Depositions Before Action or Pendi ng Appeal

(a) Before Action.

(1) Petition. Aperson who desires to perpetuate testinony
regardi ng any matter that may be cognizableinthis court may file a
verified petition. The petition shall beentitledinthe nane of the
petitioner and shall show [ Ar] (1) that the petitioner expects to be
party to an acti on cogni zableinthis court but is presently unableto
bringit or causeit to be brought, [ {B)] (2) the subject matter of the
expected action and the petitioner's interest therein, [ €] (3) the
facts which the petitioner desires to establish by the proposed
testinmony and t he reasons for desiring to perpetuateit, [ tBy](4) the
names or a description of the persons the petitioner expects will be
adverse parties and t heir addresses so far as known, and [ tEf] (5) t he
nanes and addresses of the persons to be exam ned and t he subst ance of
the testi nony which the petitioner expectstoelicit fromeach, and
shall ask for an order authorizing the petitioner to take the
depositions of the persons to be exan ned nanmed inthe petition, for
t he purpose of perpetuating their testinony.

(2) Notice and Service. The petitioner shall thereafter
serve a noti ce upon each person naned i nthe petition as an expected
adverse party, together with a copy of the petition, statingthat the
petitioner will apply tothe court, at atinme and pl ace naned t herei n,
for the order describedinthe petition. At | east 20 days before the
dat e of hearing, the notice shall be servedinthe manner providedin
Rul e 4 for service of summons; but if such service cannot with due
diligence be made upon any expected adverse party naned in the
petition, the court nmay nmake such order as is just for service by
publ i cation or otherw se, and shall appoi nt, for persons not servedin
t he manner prescribed by Rul e 4, an attorney who shal |l represent them
and, in case they are not ot herw se represented, shall cross-exam ne
t he deponent. |f any expected adverse party i s a m nor or i nconpet ent
the provisions of Rule 17(c) apply.

(3) Order and Exanmination. If the court is satisfiedthat
t he perpetuation of the testinony may prevent a failure or del ay of
justice, it shall make an order desi gnating or descri bi ng t he persons
whose deposi ti ons may be t aken and speci fying the subject matter of the
exam nati on and whet her the depositions shall be taken upon oral



exam nationor witteninterrogatories. The depositions may t hen be
t aken i n accordance with these rul es; and the court may make orders of
the character prescribed by Rules 34 and 35.

(4) Use of Deposition. |If a deposition to perpetuate
testinony is taken under theserules[;] or if, although not so taken,
it woul d be adm ssibleinevidenceinthe courts of the state in which
it istaken, it may be used in any other action involving the sane
subj ect matter subsequently brought, in accordance with the provi sions
of Rule 32(e).

(b) Pending Appeal . If an appeal has been taken froma j udgnent
or before the taking of an appeal if thetine therefor has not expired,
the court may allow the taking of depositions of w tnesses to
perpetuate their testinmony for use inthe event of further proceedi ngs
inthe court. In such case the party who desires to perpetuate the
testimony nmay nake a notioninthe court for | eave to take depositions,
upon t he sane noti ce and servi ce thereof as if the acti on was pendi ng.
The notion shall show (1) the nanes and addresses of persons to be
exam ned and t he subst ance of the testi nony which the party expectsto
elicit fromeach; (2) the reasons for perpetuatingtheir testinony. If
the court finds that the perpetuation of thetestinonyis proper to
avoid afailure or delay of justice, it may make an order all ow ng the
deposi tions to be taken and may nmake orders of the character prescri bed
by Rul es 34 and 35, and t her eupon t he deposi ti ons may be t aken and used
i n the sane manner and under the sane conditions as are prescribedin
these rules for depositions taken in actions pending in court.

(c) Perpetuation by Action. * * *

(As anmended July 28, 1988, eff. Nov. 1, 1988; , 2000, eff. __,
2000.)

ADVI SORY COVM TTEE NOTE

The CI Tand Fed. R Civ. P. are substantially sim |l ar and, unl ess the
| anguage of the Federal Rul e woul d be i napplicable, the Commttee
recomends adopting the Federal Rule. Wth respect to subdivision
(a)(2), the provisions arevirtually identical except that the Fed. R
Civ. P. refersto serviceinthe manner "provided in Rule 4(d) for
servi ce of summons, " whereasthe CiTrulerefersonlyto Rule 4. The
Hi storical Notestothe Fed. R Cv. P. indicatethat thereferenceto
4(d) is erroneous:

"Rul e 4(d)", referredtoinsubd. (a)(2), is
Rul e 4(d) prior to anendnent by Suprene Court of



the United States order dated Apr. 22, 1993,
whi ch failed to make conform ng anendnents to
subd. (a)(2) of thisrule. Rule 4(d) does not
rel ate to manner of service whichis providedfor
in Rule 4(e)(2) and (g) to (j).

Hence, the Conm ttee recommends retaining the current referenceto Rule
4.



